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ARGUMENT IN REPLY 

I. Patterson’s Claims of Religious Discrimination, Retaliation, and 

Infringement of Free Exercise Were Properly Raised and Supported by 

Sufficient Evidence to Preclude Summary Judgment 

A. Patterson Has Properly Grieved, Alleged, and Supported Claims 

of Religious Liberty Based on a Pattern of Discrimination, 

Retaliation, and Abuse by Prison Officers 

1. Patterson’s Claim of a Pattern of Religious Discrimination 

and Abuse was Repeatedly Asserted But Neglected by the 

District Court 

Arizona prison inmate Barry Northcross Patterson has turned to the courts 

for redress after being subjected for several years to discriminatory treatment, 

denigration, retaliation, and discipline by prison officials because of his religious 

identity and practice as a Messianic Jew.  As properly presented in his prison 

grievances, alleged in his verified amended complaint, and affirmed in multiple 

court filings, Patterson has been singled out to be punished for behavior that is 

overlooked for other inmates who do not share his religious identity, ER 76, 93, 

258-260, 284, 311, 531-532; he has been disciplined for sharing food as a form of 

evangelizing, ER 84, 299; and he has repeatedly resisted being forced to observe 

religious holidays in a racially-segregated environment, ER 76-77, 90, 254, 320, 

532-533.  When he tried to explain his religious beliefs, he was told that he is 

“going to hell.”  ER 88, 96, 299-302. 

Case: 10-17175     02/07/2013          ID: 8504449     DktEntry: 51     Page: 8 of 39



2 

The District Court’s rulings on Patterson’s religious liberty claims missed 

the proverbial forest for the trees. Viewing each episode in splendid isolation, the 

court failed to appreciate that these were not random and unrelated incidents but 

rather reflected a pattern of ongoing abuse suffered by Patterson by reason of his 

religious identity and practice.  While a conspicuous pattern of discrimination is 

not “a necessary predicate to a violation of the Equal Protection Clause,” Miller v. 

Johnson, 515 U.S. 900, 913-14 (1995), a showing of such a pattern strengthens the 

inference of invidious motive.  And, on the question of whether Patterson had 

suffered an actual burden on his right to free exercise, the District Court failed to 

consider the aggregate effect of the multiple burdens imposed by multiple episodes 

of discipline and imposition. 

Defendants-appellees in the Arizona Department of Corrections ask this 

Court to view Patterson’s complaints as involving nothing more than pedestrian, 

trivial, and isolated episodes, implicating simple matters of meal schedules or diet 

rules that are routine in a prison setting.  In so doing, Defendants press upon this 

Court their preferred characterizations of disputed factual issues.  Defendants 

neglect the governing standards that, on a motion to dismiss, “a judge must accept 

as true all of the factual allegations contained in the complaint,” Erickson v. 

Pardus, 551 U.S. 89, 93-94 (2007), and, on a motion for summary judgment, “a 

court ordinarily must look at the record in the light most favorable to the party 
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opposing the motion, drawing all inferences most favorable to that party,” Harlow 

v. Fitzgerald, 457 U.S. 800, 816 n.26 (1982). 

Further seeking to disaggregate the cumulative evidence of mistreatment, 

Defendants contend that Patterson’s complaint about the pattern of abuse based on 

his religious identity and practice is raised for the first time on appeal.  

Replacement Answering Brief at 20.  Defendants fail to engage with the numerous 

written grievances filed by Patterson in the administrative process in which he 

explicitly asked for relief from ongoing discriminatory and abusive treatment.  ER 

286, 307-308, 311, 365.  Defendants overlook Patterson’s explicit statements that 

Arizona prison officials had subjected him to a “pattern of deliberate religious 

abuse” in his verified amended complaint, ER 533, as well as in his response to the 

motion to dismiss, ER 250-252, 256-267, and his response to the motion for 

summary judgment, ER 78, 81, 83, 85. 

2. Defendants’ Novel Argument That a Prison May Use Its 

Grievance Policy to Redefine Civil Rights Law and Exclude 

Claims of a Pattern of Official Misconduct is Mistaken as a 

Matter of Law and Fact 

Defendants present a new and novel legal argument that Patterson’s repeated 

and verified assertions of ongoing and repeated religious discrimination and abuse 

should be excluded from judicial review.  Defendants contend that the Arizona 

Department of Corrections has preempted all legal claims based on a pattern of 
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official misconduct by drafting its grievance process to narrowly accept a 

complaint only for a single episode.  See Replacement Answering Brief at 20-21 

(asserting that the prison grievance policy “limits grievances to single, recent 

complaints” and that a prisoner may not place matters in context of past episodes 

“in order to broaden the scope of his grievance”). 

The Arizona Department of Corrections thus asserts the power to rewrite 

substantive constitutional and civil rights law by framing its administrative 

grievance procedure to permit some legal claims and preclude others.  By 

mandating that prisoners comply with a grievance process to facilitate the informal 

resolution of disputes, Congress authorized prisons to adopt an administrative 

resolution system as a procedural prerequisite to any court action.  See Mann v. 

Adams, 855 F.2d 639, 640 (9th Cir. 1988) (explaining that Arizona’s prison 

grievance policy created no protected liberty interest because the grievance system 

is procedural and not substantive).  But Congress did not and could not delegate to 

state prisons the power to change the substance of constitutional law and civil 

rights by redefining which types of legal claims may be asserted by prisoners. 

When interpreting the prisoner grievance requirement under the Prison 

Litigation Reform Act, the Supreme Court has reiterated that “[o]ur legal system 

. . . remains committed to guaranteeing that prisoner claims of illegal conduct by 

their custodians are fairly handled according to law.”  Jones v. Bock, 549 U.S. 199, 
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203 (2007).  After extensive research into case-law on prison grievances, we are 

not aware of any other state prison system that has claimed its administrative 

grievance procedure may be crafted in a manner that narrows the substance of the 

legal rights of prisoners under the Constitution and federal civil rights laws. 

In any event, the actual text of the Arizona Department of Corrections 

grievance policy undertakes no such attempted reshaping of civil rights law.  That 

policy unremarkably directs prisoners to initiate the process “within ten workdays 

of the action that caused the complaint.” ER 405.  Unsurprisingly, nothing in the 

grievance policy supports the notion that a prisoner in filing a grievance after a 

new episode may not alert the prison administration to the ongoing nature of a 

problem and its cumulative harm. 

B. Patterson’s Religious Discrimination Claim Was Properly 

Presented in the Prison Grievance Process and is Supported by 

Direct and Unrebutted Evidence of Disparate Treatment 

The District Court dismissed Patterson’s claim of religious discrimination on 

the grounds that he had failed to adequately present the question in his grievances 

in the prison administrative process.  The court mistakenly held that Patterson was 

obliged to present specific evidence at this preliminary stage that he had been 

singled out for disparate treatment.  See ER 23.  On appeal, Defendants 

conspicuously fail to defend the District Court’s imposition of a higher pleading 

standard at the prison administrative grievance stage. 
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Although the District Court did not evaluate the evidence, Defendants wish 

to argue the merits of Patterson’s religious discrimination claim.  Acknowledging 

that Patterson alone had been subjected to discipline for sharing food, Defendants 

argue the unequal treatment was justified.  Defendants’ arguments only serve to 

confirm disputed questions of fact that should be remanded for trial. 

1. Patterson’s Claim of Religious Discrimination Was 

Properly Raised in the Prison Grievance Process 

When, as is true of the Arizona policy, “a prison’s grievance policy is silent 

or incomplete as to factual specificity, ‘a grievance suffices if it alerts prison 

officials to the nature of the wrong for which redress is being sought.’”  Griffin v. 

Arpaio, 557 F.3d 1117, 1120 (9th Cir. 2009) (quoting Strong v. David, 297 F.3d 

646, 650 (7th Cir. 2002)).  In such instances, “the grievant need not lay out the 

facts, articulate legal theories, or demand particular relief,” but need merely “object 

intelligibly to some asserted shortcoming.” Strong, 297 F.3d at 650. 

 Defendants misapprehend this simple notice standard for a prison grievance.  

Defendants mistakenly rely on the Seventh Circuit’s decision in Strong (which this 

Court followed in Griffin), while neglecting the actual holding of the Strong 

decision and misstating its outcome.  Replacement Answering Brief at 17 (wrongly 

stating that, in Strong, the “inmate plaintiff failed to exhaust properly because he 

did not alert prison authorities as to the nature of the problem”).  In truth, the 
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Strong court’s finding directly contradicts the proposition for which Defendants 

cite the decision:  “[The prisoner’s] two grievances were comprehensible and 

contained everything that Illinois instructed him to include.  Defendants can’t 

complain that he failed to do more.  The case must be remanded for a decision on 

the merits.”  Strong, 297 F.3d at 650 (emphasis added). 

 Patterson’s grievances expressly and sufficiently put prison officials on 

notice of his objections to “continued religious discrimination, abuse, and 

punishments.”  ER 307; see also ER 284, 286; see generally ER 256-267 

(summarizing list of grievances filed by Patterson).  Just as in Strong, Defendants 

“can’t complain that he failed to do more.” 

2. Defendants Defend the Rationale Underlying the Prison’s 

Food-Sharing Rules Rather Than Engage Patterson’s 

Allegation That Those Rules Were Enforced 

Discriminatorily 

 

 Defendants treat Patterson’s administrative grievances as the opening salvos 

in an adversarial judicial proceeding and leap past the procedural question of the 

adequacy of his grievances into a premature debate on the merits of the claim.  In 

his opening brief, Patterson observed that the District Court never evaluated the 

evidence on the religious discrimination claim, but then explained that ample 

evidence was present that would preclude summary judgment in any event.  

Replacement Opening Brief of Plaintiff-Appellant at 32. 
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In particular, Defendants go to great lengths to explicate a justification for 

the food-sharing rules.  As to the religious discrimination claim, Defendants miss 

the point.  Patterson alleges that those rules — whether justified or not in the 

abstract — were discriminatorily enforced against him because of his Messianic 

Jewish faith.  And, tellingly, Defendants fail to rebut Patterson’s complaint that he 

was indeed treated differently than other inmates.  See Replacement Answering 

Brief at 26.   

As Patterson noted in his opening brief, Defendants have failed either in the 

District Court or on appeal to adduce evidence that any inmate other than Patterson 

has ever been disciplined for violating the formal food-sharing rules.  Replacement 

Opening Brief of Plaintiff-Appellant at 29-30.  Defendants’ failure to point to even 

a single other prisoner who shared Patterson’s fate of being disciplined for sharing 

food greatly bolsters Patterson’s contention that enforcement was discriminatory. 

While failing to come forward with evidence of their own, Defendants urge 

this Court to disregard the ample evidence of discriminatory treatment that is 

present in the record before the District Court: 

First, by verified statements under penalty of perjury, Patterson described 

how he had repeatedly been disciplined for sharing food, while such common 

behavior was overlooked for other prisoners.  ER 93, 258-260, 531-532.  Even 

those other prisoners involved in the same episodes for which Patterson was issued 
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disciplinary tickets were left unpunished.  ER 258-262, 264-265, 284, 531-532.  

Defendants contend that Patterson had received warnings before disciplinary 

ticketing, while other inmates may not have received a prior warning.  Patterson 

disputes receiving such warnings, ER 80, 87-88, 96, thus raising a genuine issue of 

fact. 

Defendants now offer the conclusory objection that “[Patterson] provides 

insufficient foundation to testify that other special dieters were not disciplined for 

sharing their meals.”  Replacement Answering Brief at 27.  As a matter of 

foundation, “[a] witness may testify to a matter only if evidence is introduced 

sufficient to support a finding that the witness has personal knowledge of the 

matter.”  Fed. R. Evid. 602. 

However, the foundation necessary “to prove personal knowledge may 

consist of the witness’s own testimony.”  Fed. R. Evid. 602.  By being present at 

meals, observing other inmates regularly engaged in food sharing, and having been 

targeted for discipline while other inmates were not punished, Patterson laid an 

adequate foundation to assert disparate treatment.  See, e.g., ER  76, 88-89, 531-

532; see also United States v. Penaloza, 648 F.3d 539, 546-47 (7th Cir. 2011) 

(holding that adequate foundation was laid when a witness testified that he was 

present when a conversation occurred at a particular time and place). 
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Second, explicit evidence of animus toward Patterson’s faith was shown 

through the open denigration of his beliefs.  After Patterson explained his religious 

motivations for sharing food with other inmates, correctional officer Riviotta told 

him that he would “go[] to hell.”  ER 88, 96, 299-302.  Defendants now 

speculatively dismiss this religious taunt as an innocuous expression of the 

correction officer’s “skepticism about Patterson’s sincerity” in his religious views.  

Replacement Answering Brief at 28.  Even if the religious discrimination claim 

had proceeded to the summary judgment stage in the District Court, inferences 

from the evidence are to be construed in the light most favorable to the non-

moving party.  Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 

587 (1986). 

C. Patterson’s Free Exercise of Religion and RLUIPA Claims Were 

Supported by Ample Evidence of Sincerity and Burden in 

Opposition to Summary Judgment 

 

Patterson complains that his right to free exercise of his Messianic Jewish 

faith has been infringed by multiple impositions and accumulating burdens by 

prison authorities.  Patterson has been repeatedly disciplined for exercising his 

beliefs regarding the religious primacy of sharing food, ER 258-262, 264-265, 284, 

307, 531-532, resulting in the elimination of various privileges for inmates and the 

loss of prison jobs, ER 534.  And correctional officers have demanded that 

Patterson celebrate religious meals such as Passover with traditional Jews who do 
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not share his belief in the divinity of Christ and in a racially segregated — and thus 

“sacrilegious”— environment.  ER 254, 320, 528-529. 

In support of the District Court’s grant of summary judgment, Defendants 

offer three primary arguments that are mistaken as a matter of both fact and law: 

First, Defendants assert that Patterson’s belief in the virtue of food sharing is 

not sufficiently religious, relying on an outdated test of religious sincerity that has 

been overturned in this Court. 

Second, Defendants incorrectly contend that Patterson may rely only on 

evidence included in his response to the Defendants’ motions for summary 

judgment, while ignoring the evidence that Patterson did include in that response. 

Third, Defendants argue that their actions were reasonably related to 

legitimate penological interests, a matter not yet addressed below and that must be 

remanded for consideration by the District Court in the first instance. 

1. Patterson Presented Ample Evidence to Show that His 

Calling to Share Food is Religious in Nature  

In response to the motion for summary judgment, Patterson explained that 

his belief in the necessity of food sharing is “base[d] . . . on the ‘Bible,’ a [well-

known] Christian text” and on his own study of the life of “the Christian Messiah, 

Jesus.”  ER 75.  Wishing to avoid the sin of wasting food, Patterson also compared 
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his calling to share food with his desire to share his faith with others through 

evangelization.
1
  See ER 84, 307.   

 Defendants argue that Patterson had acknowledged the non-religious nature 

of his food-sharing beliefs in an earlier lawsuit.  Replacement Answering Brief at 

23.  To the contrary, in that earlier lawsuit, Patterson had offered the same Biblical 

and ethical explanation for his food sharing.  ER 131.  But the District Court then 

declined to accept Patterson’s description of his own religious beliefs under the 

legal test in effect at the time.  In that earlier case, the District Court acknowledged 

that Patterson’s beliefs about food sharing were “derived from his personal morals 

and the study of the Bible,” but nonetheless held that Patterson’s religious exercise 

would not be protected under the Free Exercise Clause because those beliefs were 

not “necessarily part of his Messianic faith.”  ER 131.  Defendants ask this Court 

to adhere to that earlier analysis.  Replacement Answering Brief at 23. 

 In 2007, at the time of the District Court ruling in the prior lawsuit on which 

Defendants still rely, this Court required a Free Exercise claimant to establish that 

                                           
1
  Defendants ask this Court to ignore Patterson’s religious explanations 

for food sharing, asserting that Patterson failed to advert to them in his response to 

the motion on summary judgment.  Replacement Answering Brief at 28.  Even if 

review of the evidentiary record were confined to Patterson’s handwritten pro se 

response to that particular motion, Defendants are mistaken.  See ER 84-85 

(“Would letting another inmate read [Mr. Patterson’s] Bible be any more insincere 

than letting that same inmate share his food?”). 
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a belief was “central to religious doctrine” and that the claimant was prevented 

from “engaging in conduct mandated by his faith.”  Freeman v. Arpaio, 125 F.3d 

732, 736-37 (9th Cir. 1997). 

In Shakur v. Schriro, 514 F.3d 878, 884-85 (9th Cir. 2008), this Court 

expressly overruled the Freeman “centrality” test.  In rejecting that intrusive 

analysis, this Court explained that “‘[i]t is not within the judicial ken to question 

the centrality of particular beliefs or practices to a faith, or the validity of particular 

litigants’ interpretations of those creeds.’”  Id. at 884 (quoting Hernandez v. C.I.R., 

490 U.S. 680, 699 (1989)). 

Instead, under the present law of this Circuit, an article of faith is protected 

as long as it is “rooted in religious belief.”  See Shakur, 514 F.3d at 884.  As this 

Court has long held, a religious belief is so “rooted” whenever it derives generally 

from an individual’s “moral or ethical sense of right and wrong.”  United States v. 

Ward, 989 F.2d 1015, 1018 (9th Cir. 1992). 

As correctly described by the District Court previously, ER 131, Patterson’s 

beliefs about food sharing indeed are “derived from his personal morals and the 

study of the Bible.”  Patterson’s convictions are tied to traditions of “theistic” faith 

and grounded in the Bible — a text widely regarded as “holy.”  See Callahan v. 

Woods, 658 F.2d 679, 685 (9th Cir. 1981); see also Shakur, 514 F.3d at 885 

(adopting the “sincerity” test earlier articulated in Callahan).  In explaining these 
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beliefs to the District Court, Patterson “clearly attempt[ed] to express a moral or 

ethical sense of right and wrong,” which is the essence of a sincere religious belief.  

See Ward, 989 F.2d at 1018. 

2. Patterson Presented Ample Evidence That His Religious 

Beliefs were Substantially Burdened by the Prison’s 

Punitive Actions Against His Religious Exercise 

A religious belief is “substantially burdened” if the challenged restriction 

compels a person to abandon his religious convictions in exchange for a benefit or 

to avoid a burden.  See Navajo Nation v. U.S. Forest Serv., 535 F.3d 1058, 1069-70 

(9th Cir. 2008).  In this case, correctional officers Riviotta and Mulwane (among 

others) imposed discipline on Patterson for sharing food, attempting to coerce him 

into “act[ing] contrary to his religious [convictions] by the threat of sanctions.”  Id. 

at 1078.  By refusing Patterson a kosher meal unless he ate with traditional Jewish 

inmates during a racially segregated Passover setting, officers Davis and Wozny 

impermissibly “conditioned a governmental benefit to which [a prisoner] was 

otherwise entitled — a meal in prison — upon conduct that would violate [his] 

religious beliefs.”  See Navajo Nation, 535 F.3d at 1078 n.24 (describing the ruling 

in Shakur, 514 F.3d at 889).  Viewing the evidence in the light most favorable to 

Patterson, these actions, especially considered cumulatively, impose a substantial 

burden upon his right to free exercise. 
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Defendants’ primary response to these claims is two-pronged.  First, 

Defendants ask this Court to ignore evidence in the District Court record unless 

cited specifically by Patterson in his handwritten pro se opposition to the motion 

for summary judgment.  Second, Defendants assert that when this Court’s review 

is so cabined, Patterson will have failed to present evidence establishing the 

substantial burdens alleged in his complaint.   

Defendants again are wrong on both the law and the facts. 

a. As a Matter of Law, the District Court Must Consider 

All Evidence Submitted by a Pro Se Litigant Who is 

Resisting Summary Judgment  

 

Because Patterson was a pro se litigant, the District Court was obliged to 

consider “as evidence in his opposition to summary judgment[,] all of [the] 

contentions offered in motions and pleadings, where such contentions are based on 

personal knowledge[,] set forth facts that would be admissible in evidence, and 

where . . . attested under penalty of perjury.”  Jones v. Blanas, 393 F.3d 918, 923 

(9th Cir. 2004).  Accordingly, the District Court should have considered 

Patterson’s verified amended complaint, ER 516-535, as evidence in opposition to 

summary judgment.  See McElyea v. Babbitt, 833 F.2d 196, 197 (9th Cir. 1987).  

Likewise, the District Court should have also considered Patterson’s verified 

declaration in response to the Defendants’ motion to dismiss, ER 256-275.  See 

Johnson v. Meltzer, 134 F.3d 1393, 1399-400 (9th Cir. 1998). 
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Nonetheless, Defendants assert that the District Court appropriately limited 

its review to the single handwritten document that Patterson as a pro se plaintiff 

filed in direct response to the motion for summary judgment.  Defendants cite two 

decisions of this Court, but overlook the facts of those cases which make them 

inapplicable to the present circumstances.   

In Bias v. Moynihan, 508 F.3d 1212, 1219 (9th Cir. 2007), a pro se plaintiff 

had “failed to present any evidence in opposition to [the defendants’] motion for 

summary judgment” (emphasis added).  The plaintiff in that case merely raised 

objections to evidence presented by the defendants, “without filing an affidavit, a 

declaration, a deposition, answers to interrogatories, or responses to requests for 

admissions showing that there is a genuine issue of material fact.”  Id. at 1217.  

Given that complete default, this Court declined to scour the entire record in search 

of a controverted factual issue.  Id. at 1218-19. 

By contrast, Patterson did present evidence, including in direct opposition to 

the motion for summary judgment.  Accordingly, Bias does not apply. 

In Carmen v. San Francisco Unified School District, 237 F.3d 1026, 1031-

31 (9th Cir. 2001), the plaintiff was represented by counsel.  Given the failure of 

the plaintiff’s lawyer to “remember or find the evidence needed to defeat the 

motion” for summary judgment, the district court appropriately limited its review 
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to “the papers submitted on [that] motion and such other papers as may be on file 

and specifically referred to” therein.  Id. at 1030-31. 

By contrast, Patterson appeared pro se before the District Court.  

Accordingly, Carmen does not apply. 

By failing to consider all evidence in the record when Patterson as a pro se 

party resisted summary judgment — especially the verified amended complaint 

based on Patterson’s personal knowledge — the District Court committed 

reversible error.  See Johnson v. Woodford, 336 F. App’x 594, 596 (9th Cir. 2009). 

b. Patterson Established Multiple Controverted Issues of 

Material Fact Regarding Burdens on His Free 

Exercise, Even if Review is Limited to His Response to 

the Motion for Summary Judgment 

 

Asking this Court to narrowly consider only the evidence that was presented 

in Patterson’s handwritten response to the motion for summary judgment, 

Defendants confidently assert that Patterson has failed to demonstrate even a single 

controverted issue of material fact.  Even if this Court’s review were so 

circumscribed, Patterson’s “Response to Defendants’ Motion for Summary 

Judgment” was much more capacious than Defendants acknowledge. 

With the question of food sharing as a form of evangelism and the burden of 

discipline imposed on Patterson having already been discussed in this reply brief, 

see supra Part I.B.2, the subject of Patterson’s objection to celebrating a religious 
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meal in a racially segregated setting further illustrates the substantiality of 

Patterson’s evidentiary submissions. 

First, Defendants assert that Patterson failed to mention in his response to 

the motion for summary judgment that he had notified correctional officers Davis 

and Wozny about his religious reasons for refusing to eat with the other special 

dieters.  Replacement Answering Brief at 24, 31, 34.  Given that Davis and Wozny 

submitted affidavits stating they had no current “recollection” of the episode, ER 

189, 200, Defendants then speculate that they turned Patterson away due to his 

failure to comply with administrative rules, such as arriving late to “early ed chow” 

or not appearing on the appropriate roster.  See ER 125-26, 128-29.  

On this point, Defendants completely ignore the actual content of Patterson’s 

response to the motion for summary judgment.  Patterson stated in that response 

that he was on the appropriate roster, arrived to the meal on time, alerted Davis and 

Wozny to his religious reasons for refusing to eat with the special dieters and that, 

despite his cogent explanation, they ignored his pleas and told him he must eat at 

the racially segregated Passover setting.  ER 76-77, 81, 96.   

Second, Defendants assert that Patterson never claimed in his response to the 

motion for summary judgment that he had actually missed a meal as a result of his 

dispute with Davis and Wozny.  Replacement Answering Brief at 31 n.4.  Instead, 

Defendants declare, Patterson had simply returned at a later time to eat with the 
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other special dieters.  Id. at 31.  Given that he was not denied a meal, Defendants 

conclude that there could be no substantial burden upon his religious beliefs.  

Defendants again ignore the statements in Patterson’s response to the motion 

on summary judgment and accompanying declaration.  Patterson avers 

unequivocally that he was “denied a meal by 3 [Correctional Officers] because 

they ‘felt’ he had to follow a set of Passover Rules that had just been implemented 

that day.”  ER 76; see also ER 96 (verified statement that they forced him to either 

eat with the Passover group “or not eat”).  Patterson describes the episode in detail, 

recalling that Davis and Wozny told him that he must eat with the other special 

dieters or forego the meal entirely.  ER 76; see also ER 96.  Faced with this 

dilemma, Patterson chose to maintain his class schedule rather than eat at the 

special Passover setting, see ER 77, contrary to dubious prison tallies that 

supposedly indicate that he never missed a meal, ER 82-83, 91.   

In sum, Patterson asserted based on his personal knowledge and direct 

recollection that Davis and Wozny acted with knowledge and intent when they 

refused to accommodate his religious exercise, forcing him to sacrifice a meal 

because of their unacceptable ultimatum.  At most, and remembering again that 

Davis and Wozny admit they do not recall the incident, Defendants’ arguments 

simply confirm the existence of genuine issues of material fact.  
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Importantly, as emphasized in Patterson’s opening brief, the District Court 

misapprehended the substance of Patterson’s Passover-related complaints.  

Replacement Opening Brief of Plaintiff-Appellant at 42-44.  Patterson refuses to 

eat a “‘religious’ meal in a supposed ‘religious’ atmosphere while being racially 

segregated.”  ER 254.  By eating that special meal with other kosher dieters who 

adhere to traditional Judaism, a meal takes on unavoidable “religious” significance.  

When he instead eats his kosher meal with the general population,
2
 the meal loses 

“religious” connotations.  Only in that way can Patterson avoid allowing a 

religious setting to become contaminated with racial segregation.  ER 254.  Despite 

his religious explanation and appeal, Davis and Wozny forced Patterson to choose 

either to sacrifice his religious scruples by eating with the segregated special diet 

group or sacrifice his entitlement to a prison-supplied meal.  He reluctantly 

accepted the latter as the lesser of evils. 

                                           
2
  Defendants claim that kosher meals are unavailable during “regular 

chow.”  Replacement Answering Brief at 32; see also ER 124, 128.  In his 

response to the motion for summary judgment, however, Patterson explicitly 

disputed this contention.  ER 81 (“Kitchen workers are prepared to feed special 

diets whenever they are required to eat.  Kosher meals are prepared in a specific 

number in advance hours or days and always ready for the kosher dieters.”).   
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3. Because the District Court Failed to Consider Whether the 

“Substantial Burdens” Imposed upon Patterson’s Religious 

Beliefs were Reasonably Related to Legitimate Penological 

Interests, a Remand is Necessary on this Fact-Intensive 

Issue  

 

Under the First Amendment and RLUIPA, prison officials may not impinge 

upon an inmate’s sincere exercise of religion, unless the challenged restraint is 

“reasonably related to legitimate penological interests.”  Shakur, 514 F.3d at 883-

84.  Once a prisoner establishes a prima facie violation of his right to free exercise, 

the trial court turns its attention to the legitimacy and substantiality of the 

government’s opposing interests, balancing what are commonly referred to as the 

Turner factors.  See Turner v. Safley, 482 U.S. 78, 89-90 (1987).  Moreover, under 

RLUIPA, the government has the heavier “burden of establishing that the 

regulation serves a compelling government interest and is the least restrictive 

means of achieving that interest.”  Shakur, 514 F.3d at 889. 

The District Court made no findings about the existence or relationship of 

any legitimate penological interests to the burdens imposed upon Patterson’s right 

to free exercise.  Nor did the District Court apply RLUIPA to evaluate whether 

those government interests were compelling and that no less restrictive alternative 

was available.  Accordingly, a remand is necessary “so that the district court can 

make specific factual findings and can engage in a careful balancing of all the 

[relevant] factors.”  Ward v. Walsh, 1 F.3d 873, 879 (9th Cir. 1993). 
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D. The District Court Erred in Failing to Apply Strict Scrutiny to 

Patterson’s Claims Pursuant to RLUIPA 

A court should analyze a free exercise claim under the strict scrutiny 

standards of RLUIPA if the complaint “contain[s] factual allegations establishing a 

‘plausible’ entitlement to relief under” that statute.  See Alvarez v. Hill, 518 F.3d 

1152, 1157 (9th Cir. 2008).  By declining to apply RLUIPA to Patterson’s claims, 

ER 9 n.2, the District Court committed reversible error. 

Defendants argue that RLUIPA is unavailable to Patterson for two reasons: 

First, Defendants contend that this Court should not recognize RLUIPA as 

creating a private cause of action for money damages against government officers 

in their individual capacities.  Patterson suggests that question should be addressed 

by the District Court in the first instance on remand.  Moreover, Patterson relies on 

RLUIPA’s strict scrutiny standards in support of his request for equitable relief 

against the Arizona Department of Corrections and appropriate prison officials. 

Second, Defendants argue that Patterson cannot obtain injunctive relief 

under RLUIPA because he has been transferred from time to time, arguing that 

these transfers have mooted Patterson’s request for equitable relief. 

As shown by the change of address notices on the District Court docket 

sheet cited by Defendants on appeal, Patterson has been moved from one unit in 

the prison complex located in Florence, Arizona to another unit in the same prison 

complex in Florence, Arizona.  ER 557, 559, 562.  Notably, with the most recent 
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change of address form (which was submitted during the pendency of this appeal), 

Patterson is once again confined in the Meadows Unit of the Arizona State Prison 

Complex-Eyman in Florence, Arizona.  See Docket No. 106 at ER 562.  This is the 

very same unit where the specific episodes involving correctional officers Riviotta, 

Davis, and Wozny arose.  See ER 118, 122, 127. 

This Court has explained that a prisoner’s transfer from one prison to 

another would not moot a request for injunctive relief when there is a reasonable 

prospect that the prisoner will return to the same facility where the claims arose.  

See Johnson v. Moore, 948 F.2d 517, 519 (9th Cir. 1991) (claim for injunctive 

relief held moot where prisoner “has demonstrated no reasonable expectation of 

returning to” the prison); Shilling v. Crawford, 377 F. App’x 702, 704 (9th Cir. 

2010) (transferred prisoner’s claim for injunctive relief held moot where there was 

“no prospect of returning”). 

Patterson has always remained subject to the custody and control of the 

Arizona Department of Corrections, whose policies and practices are challenged in 

this litigation.  Throughout his incarceration, he has been held in the large set of 

prison facilities in Florence, Arizona.  And, “the prospect of returning” to the very 

same and specific unit is no longer a mere “prospect” — it is a present reality.  

Patterson’s request for equitable relief plainly presents a live controversy. 
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II. Defendants Do Not Provide Adequate Justification for the District 

Court’s Erroneous Dismissal of Patterson’s Eighth Amendment Claims 

 

A. Defendants Offer No Argument in Support of the District Court’s 

Erroneous Screening Order Dismissal of Patterson’s Medical 

Indifference and Inadequate Diet Claims 

 

 The District Court misapplied well-established pro se pleading standards 

when it summarily dismissed Patterson’s deliberate indifference and inadequate 

diet claims.  See Replacement Opening Brief of Plaintiff-Appellant at 47-56; ER 

36-40.  Defendants offer no justification for the District Court’s dismissal of these 

claims.  Instead, Defendants merely point out that the District Court dismissed 

certain officers in its screening order before they could be served (and before the 

Attorney General presumably would have represented them in this action).
3
  See 

Replacement Answering Brief at 4 n.1. 

 The fact that Defendants choose not to engage Patterson’s argument on these 

claims does not make the District Court’s error any less reversible.  This Court 

reviews claims dismissed pursuant to a screening order upon entry of a final 

                                           
3
 Defendants’ response is puzzling, given that Arizona law authorizes the 

Attorney General to represent state officers from the moment that a complaint is 

filed against them.  See Ariz. Rev. Stat. § 41-192.02(A) (“The attorney general in 

his discretion is authorized to represent an officer or employee of this state against 

whom a civil action is brought . . .”).  Even if that were not that case, the Arizona 

Attorney General had an opportunity to participate as amicus curiae at the 

screening order stage.  See Wilhelm v. Rotman, 680 F.3d 1113 (9th Cir. 2012) 

(California Attorney General as amicus curiae on screening order). 
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judgment, regardless of whether some defendants were dismissed before they 

could be served.  See Wilhelm v. Rotman, 680 F.3d 1113, 1118, 1121-23 (9th Cir. 

2012) (reversing the district court’s screening order dismissal of plaintiff’s 

deliberate indifference claim and remanding with instruction to serve defendants).  

B. Defendants Rely on the Same Flawed Rationale as the District 

Court, Misconstruing Patterson’s Grievance Against Officer 

Young as a Pure Property-Loss Claim, Despite a Showing that 

Patterson Exhausted a Grievance on Medical Issues 

 

Patterson properly exhausted administrative remedies for his claim against 

Officer Young, who had forced Patterson to exercise in warm-up clothes in 

extreme heat.  Defendants acknowledge that Patterson did refer to the medical 

issues underlying his claim in his informal resolution form (the first stage of the 

grievance process).  See Replacement Answering Brief at 18.  Defendants now 

argue, however, that Patterson failed to exhaust because he did not repeat that 

phrase at all subsequent stages of the grievance process.  See id. 

Patterson exhausted his claim by raising the impact of the treatment on his 

health at the first prescribed stage of the grievance process.  ER 338.  His filings 

during the subsequent stages of the grievance process were responsive to the issues 

discussed in the adverse replies he received from prison authorities.  ER 333-339. 

In any event, such repetition was unnecessary.  The purpose of the 

exhaustion requirement is to put the prison on notice that a problem exists.  Griffin 
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v. Arpaio, 557 F.3d 1117, 1120 (9th Cir. 2009).  Patterson’s first submission to 

prison authorities met that requirement, as Defendants apparently now concede.  

Especially in an informal resolution process where prisoners are unrepresented by 

counsel, “notice” by its nature need be given only once and does not require 

reiteration to be preserved. 

Nor is it reasonable to suggest that Patterson could have solved the problem 

by forgoing exercise.  See Replacement Answering Brief at 40.  Prisoners have an 

established right to exercise.  Spain v. Procunier, 600 F.2d 189, 199-200 (9th Cir. 

1979).  Giving a prisoner a choice between two violations of his rights is 

functionally equivalent to imposing either violation standing alone.  Hebbe v. 

Pliler, 627 F.3d 338, 344 (9th Cir. 2010). 
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III. Defendants Do Not Dispute that Qualified Immunity is Inapplicable to 

Patterson’s Claims for Injunctive Relief, and Defendants Fail to 

Establish that They Are Entitled to Qualified Immunity for Patterson’s 

Claims for Damages 

 

 Defendants do not dispute that qualified immunity is inapplicable to claims 

for injunctive relief.  Patterson’s amended complaint requests injunctive relief.  ER 

535.  This Court must remand for an adjudication of those claims.  See, e.g., 

Walker v. Gomez, 370 F.3d 969, 978 (9th Cir. 2004) (concluding that injunctive 

relief may be proper despite defendants’ entitlement to qualified immunity). 

 As for Patterson’s claims for damages, qualified immunity is equally 

inappropriate because the First and Eighth Amendment rights at issue were clearly 

established at the time of the conduct.  Patterson alleges that prison officials 

intentionally targeted him on the basis of his religious beliefs and intentionally 

concealed and withheld critical medical care.  ER 523-26, 531-34. 

Patterson had a clearly established right to exercise his religious beliefs free 

from intentional discrimination, retaliation, and oppressive burdens.  See 

Warsoldier v. Woodford, 418 F.3d 989, 995-96 (9th Cir. 2005); Rhodes v. 

Robinson, 408 F.3d 559, 562, 567-68 (9th Cir. 2004).  Indeed, courts within this 

circuit have cited Cruz v. Beto, 405 U.S. 319, 321-22 (1972), as clearly 

establishing an inmate’s “right to be free from invidious discrimination on the 

basis of his religion” because “[a] reasonable official would know that treating 

inmates of one faith differently from inmates of another faith was 
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unconstitutional.”  Davis v. Powell, __ F. Supp. 2d __, 2012 WL 4754688, at *38-

39 (S.D. Cal. Oct. 4, 2012). 

Similarly, Patterson’s right to be informed of and receive treatment for his 

life-threatening hypothyroidism condition was also clearly established.  See Jett v. 

Penner, 439 F.3d 1091, 1096 (9th Cir. 2006) (holding that the disregard of a 

known medical need could constitute deliberate indifference). 

Instead of responding to the clearly established law cited in Patterson’s 

opening brief, Defendants advance other arguments, none of which are compelling. 

First, Defendants contend that officers are immune from liability if they 

perform non-discretionary functions in good faith — such as following prison rules 

and policies.  See Replacement Answering Brief at 37-39.  And yet, it is well 

established in this circuit that non-discretionary or ministerial acts are afforded no 

qualified immunity protection.  See Groten v. California, 251 F.3d 844, 851 (9th 

Cir. 2001) (“[M]inisterial acts are unshielded by qualified immunity, which 

protects only actions taken pursuant to discretionary functions.” (internal quotation 

marks omitted)). 

Second, Defendants incorrectly suggest that this Court looks only to 

Supreme Court and Court of Appeals precedent when analyzing whether a right 

was “clearly established.”  Replacement Answering Brief at 39-40.  To support this 

proposition, Defendants take out of context a single sentence from Marsh v. 
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County of San Diego, 680 F.3d 1148, 1159 (9th Cir. 2012) (“In any event, the 

opinions by a federal district court and an intermediate state court are insufficient 

to create a clearly established right.”). 

Defendants’ argument ignores — and is flatly contradicted by — decades of 

precedent.  This Court unequivocally and repeatedly has held that, in the absence 

of binding case law in the circuit, courts must consider all available sources, 

including federal district court and state appellate court decisions.  See, e.g., Cmty. 

House, Inc. v. City of Boise, 623 F.3d 945, 967 (9th Cir. 2010) (“[C]ourts should 

look to available decisions of other circuits and district courts to ascertain whether 

the law is clearly established”); Tekle v. United States, 511 F.3d 839, 847 (9th Cir. 

2006) (“[W]e look to whatever decisional law is available to ascertain whether the 

law is clearly established for qualified immunity purposes, including decisions of 

state courts, other circuits, and district courts.” (internal quotation marks omitted)); 

Ward v. County of San Diego, 791 F.2d 1329, 1332 (9th Cir. 1986) (“[A] court 

should look at all available decisional law including decisions of state courts, other 

circuits, and district courts to determine whether the right was clearly 

established.”). 

Marsh neither explicitly nor implicitly overruled this approach.  Instead, that 

decision merely observed that the particular district court and state court opinions 
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cited in that case were insufficient to create clearly established law for the conduct 

at issue.  See Marsh, 680 F.3d at 1158-59. 

 

CONCLUSION 

For the foregoing reasons, plaintiff-appellant Barry Northcross Patterson 

asks this Court to reverse the District Court’s judgment and remand the case for 

further proceedings and trial. 
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